Summary of Thesis – Elizabeth Brandon

The central aim of the thesis is to explore avenues for promoting the development of comprehensive domestic laws on site contamination, with a focus on the role of international law and actors.  Site contamination is a particular problem for both developed countries and those undergoing rapid urbanisation.  Chapter 1 introduces the issue of domestic site contamination regulation in the context of international law and environmental law.  Chapter 2 describes in more detail the nature and extent of the site contamination problem. 

Despite the growth of international environmental law in the past few decades, there is no global treaty that specifically and comprehensively addresses site contamination, whether in its own right or as a sub-issue.  Chapter 3 examines the existing body of international, regional and bilateral law and identifies some instruments with indirect relevance to the issue, but little to offer in terms of detailed guidance.  

Most developing countries and economies in transition do not have specific legislation for contaminated sites.  Some developed countries have specific legislation, but there is minimal harmonisation between their approaches.  Many other countries rely on more general environmental protection laws which may be inadequate to manage the complex problem.  Chapter 4 reviews the current status of domestic site contamination law, and includes in-depth case studies of two jurisdictions with specific legislation in place, to determine the features that have worked well, together with any relevant deficiencies.

Given the lack of any site contamination law in most countries, and the inadequacies of laws relating to contaminated sites in the remaining countries, there is a prima facie case for harmonisation on the issue.  Harmonisation could improve standards of management, equating to fewer health issues, less environmental harm, a lesser burden on future generations and greater legal certainty for land users.  Chapter 5 considers the case for harmonisation and how it may contribute to the development of effective domestic site contamination laws.

Harmonisation of site contamination law may be achieved in different ways, such as through international law, institutions and actors.  Several existing global and regional instruments promote harmonisation on an environmental issue of some (indirect) relevance to site contamination.  Chapter 6 explores the lessons that can be learned from their experience, and whether site contamination is likely to achieve sufficient recognition as a matter of global concern to warrant international action. 

The thesis recognises that achieving an international instrument on site contamination will be a challenging, long-term goal.  In Chapter 7, other vehicles for harmonisation are therefore explored, such as international, regional and bilateral lending institutions and international organisations. These may play an important role, directly or indirectly, in developing law and policy on site contamination.  Another avenue is the promotion of a ‘model law’ on site contamination. This needs to be sufficiently flexible to adapt to diverse socio-economic, political, legal and geographical conditions.  

Chapter 8 considers the viability and form of a model law on site contamination.  Likely features would include a universal definition of ‘site contamination’, provisions on the allocation of responsibility, and elements of contaminated site prevention, identification, assessment and remediation.   Optional elements may include provisions for transparent decision-making on site contamination, such as requirements for clear underlying scientific values and public participation in decision-making procedures. 

Chapter 9 comprises conclusions drawn from the analyses undertaken in the body of the thesis, and summarises recommendations for action.   The first main conclusion is that, given the current political climate and a critical lack of public awareness of site contamination, an international treaty on site contamination can at best regarded as a long-term option.  Second, while a soft law international instrument (such as a high-level declaration on site contamination) may be more feasible in the medium term, its prospects will also be determined by greater public awareness.  Finally, it is concluded that a comprehensive model law on site contamination would be the best means of promoting domestic site contamination law globally in the short term.   Careful preparation and extension promotion by a prominent international ‘champion’ would be key to the widespread uptake of the model law.

